. the decision of the Commissioner of the Department of Wter Resources on
~June 15, 1982 to issue Temporary Pollution No. 2-0116 to the &Donald's
i Corporation for the di scharge of stormwater runoff into anpunnamed tributary

STATE OF VERMONT

Wat er Resources Board

Tenporary Pollution Permit No. 2-0116 lb V.S A, §1269
MDonal d's Corporation Appeal Findings of Fact,
;; by Lawrence G Jensen et al Concl usi ons of Law

and Order

I nt roducti on

On July 15, 1982 Lawrence G. Jensen et al filed an appeal with the
Vermont \Mter Resources Board under the provisions of 10 V.S A, 81269 from

of Tenney Brook in the City and Town of Rutland, Vermont. The Water Resources
Board identified the following parties in interest in this proceeding:

1. MDonal d's Corporation
2 . Lawence G Jensen, et al-
3. Vernont Departnent of Water Resources

A hearing on this matter was held inWoadstock, Vermont on Sept enber 28,
1982 with the following nenbers of the Vermont Water Resources Board present,
Duncan Brown, Chairman, Roderic J. Maynes, Catharine B. Rachlin, and WIIliam
Davi es.

In the cuseof this proceeding the follow ng documents were accepted
into evidence:

1. McDonald's Exhibit 1: A letter dated May 12, 1982 addressed to John W.
Barrett, Rutland Gty Cerk, enclosing a docunent entitled "Legal Notice'
of Tenporary Pollution Permt."

2. MbDonald's Exhibit 2:Aletter dated May 12, 1982 addressed to the MDonald's
Corporation from Gary Schultz., Vernmont Department of Water Resources,
enclosing a draft Tenporary Pollution Permt dated Nay 10, 1982.

3. MDonald's Exhibit 3: A letter dated June 14, 1982 addressed to MDonal d's/
~Corporation from Gary Schultz, Vernont Departnment of Water Resources
encl osing a copy of ‘Temporary Pollution Permit No. Z-0116.

3 4, MbDonald's Exhibit 4. #naerial photograph of the project site "Rutland 5

City, Shopping Mall" and further identified as Sheet No. 115124, ‘series
1250 - 1978.

- 5. MbDonal d's Exhibit 5: A topographic map prepared by the U S. Departnent

of Interior, Geology Survey and further identified as the "Rutland
Vermont SW4 Rutland 15 minute quadrangle" and "Chittenden, Vernont
15 mnute quadrangle."
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6, McDonald's Exhibit 6:' A letter dated April 8, 1982 addressed to Charles
Streator,, of the Vernont Department of Water Resources from Tayl or
"MDernott, on behal f of the MDonald's Corporation enclosing an applica-
tion from MDonald' s Corporation for a permt to discharge wastes,

a schematic diagramentitied "Dry Wll Placed to Facilitate Drainage" and
a site plan draw ng.

i
' 7. McDonald's Exhibit 7: A letter dated March 29. 1982 addressed to Tayl or
McDernott on behal f of MDonal d's Corporatien from Charles Streator, on
behal f of the Vernont Departnent of Water Resources enclosing a docunent,
entitled "State of Vermont - Agency of Environnental Conservation Interim-
St ormwat er  Management Policy."

8. MbDonald's Exhibit 8 A exchange of correspondence between MDonal d's

Corporation and the Agency of Environmental Conservation consisting of
a letter dated April 15, 1982 addressed to Taylor MDernmott on behal f
of the McDonal d's Corporation from Charles Streator, on behalf of the
Agency of Environnental Conservation. M. MDernott's response to M.

i Streator dated May 3, 1982 enclosing a diagramentitled "Typical Dry

Vel|. "

of findings prepared by Gary Schultz on behal f of, the-Vernont Department
Water Resources.

I.zlo.‘ Appel lants Exhibit 1: A map entitled "Rutland Municipal Zoning District ‘
' Map!' showing the location of the appellant's property with respect to, the:

proposed di scharge.

-11. Appellants Exhibit 2: Copies of a portion of. topegraphic map show ng

i

the location of the proposed discharge and the drainage systemin
the vacéancy of the proposed discharge.

112, Appel lants Exhibit 3: A site plan drawi ng prepared by MDonal d's

Corporation dated July 15, 1982..

13. Appellants Exhibit 4: A Tenporary Pollution Permt No. 2-0867 dated
August 4, 1980 issued-to Juster Associates.

Motion to Dismss

As a prelininary matter.in this proceeding the Vermont Water Resources

lBoard heard evi dence and testimony regarding the McDonald Corporation's Mtion :

‘ to Dismiss this appeal. The Board, by vote of 3 to 1 (Maynes dissenting)
! deeided tO deny the Motion to. Dismiss this appeal.

‘Findings of Fact

C 1 With regard to 10 V.S.A., §1265(c)(1l) "the proposed' di scharge does not

qualify for a discharge permit," the Board finds:

a. The MDonald's Corporation (hereinafter "the ‘applicant”) proposes
bui | d a restaurant facility on a two acre parcel of |and | ocated on
Wodst ock Avenue (U.S. Route 4) in the Gty of Rutland. The restaurant
buil ding and associ ated paved parking lot will create an essentially
i mpervi ous surface occupying approximately 0.6 acres.

9. McDonald's Exhibit 9: Anundat ed, untitled, three page docunent consisting °

to
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b. The applicant applied for and obtained Temporary Pollution Pernit
Nunber 2-0116 from the Department of Water Resources to discharge
stormwater wastes from the proposed restaurant facility into an
unnamed 'tributary of Tenney Brook. 'The waters receiving the proposed
di scharge are Class B waters.

C. During many storm events, stormwater Wastes will dissipate in the
drainage swale prior to reaching the waters of the state. On sone
occastins the discharge of stormwater wastes to the drai nage swale
may flow by a continuous water course to an unnamed tributary to
Tenney Brook,

'd. The discharge stormwater may contain sone suspended solids and may have]
- sone characteristics which are not in absolute conpliance with the
technical requirements of the Vernont Water Quality Standards for O ass
B waters.

Wth regard to 10 V.S.A., §1265(c){2) - "the applicant is 'constructing, i
installing or placing intooperationor has, submitted plans and reasonabl e
schedul es for the construction, installation or operation of an approved
~pollution abatenent facility or alternate waste disposal system or that
the applicant has a waste for which no feasible and acceptable nethod of
treatment or disposal is known or recognized but is making a bona fide ;
effort through research- and other-means to discover and implement such a
net hod" the Board finds that: '

a. Any treatment of stormwater must contend with the fact that the
frequency, volume and polluting characteristics of the waste will
vary substantially due to climatic conditions and other factors beyond
the scope of any feasible treatment system

b .The unique problens associated with the treatnentof stormwater wastes |
have been recognized by the State of Vernont in the form of: '

(1) The Vernont \Water Resources Board Pyranmid Mall decision June,
2, 1978.

(2) The Agency of Environmental Conservation's "Interim Stornwater
Managenent Policy" dated Septenber 1, 1980.

(3) The anendment of 10 V.S.A., 51264 by Public Act 222, the 1981
Legi sl ative Session, adjourned.’

c. The Agency of Environnental Conservation has assunmed responsibility
for research in-the area of stormmater wastes and has an on-going
program of research in this area which will be basis for the

"devel opnent of a plan for stormwater managenent. As part of this
effort, the Agency of-Environnmental Conservation has adopted guide-
lines for the treatment of stormmater wastes in the formof its
"Interim Stormwater Managenent Policy."

With regard to 10 V. S. A, §1265(c)(3) "the applicant needs permssion to
pol lute the waters of the state for a period of time necessary to conplete
research, planning, construction, installation or the operation of an
approved and acceptable pollution abatenent facility or alternate waste

di sposal systent the Board finds that:
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a. The Agency of Environmental Conservation is‘ currently in the process
of evaluating its 'own research and the research' ofotliersin conjunction

t W th the preparation of a plan for the nanagement of collected storm
water runoff, This effort will not be conpleted until January of 1983.

i4, "Wth regard to 10 V.S A, §1265(6)(4,) "there is no present, reasonable,
| . alternative means of disposing of the waste other than by discharging it
i into the Waters of thestate" the ‘Board finds that;

I a. The-subsurface di sposal of stormmater wastes is precluded by a high
ground water table.

1 b. Any other type of treatnent facility that would elimnate all
i .possibility of discharge would be technically and economcally,
unreasonabl e in wview of .the marginal benefits to be obtained.

55, Wth regard to 10 V.S A, §1265(c)(5) "the denial of a'tenporary pollution
‘ permit would work an extrene hardship.upon the applicant” the Board finds
that:

a. The receiVving waters for the applicant's proposed .discharge .curtently
" receive treated and untreated stormmater wastes from the parking lots
and roofs of numerous properties located on Woodstock Avenue.

h. The applicant has expended substantial suns of noney on the devel opnent
3 of its site and the construction of its stormwater treatment system
in part,' in good faith reliance on the aivice of the Department of

WAt er Resources. .

" c. The applicant has expended over $18,000 in the construction of its
stormwater waste treatment system

p 6 . Wth regard to 10 V.S A, §1265(c)(6) "the granting of a tenporary pollution
& permit will result in some public benefit” the Board finds that:
i
a, The proposed restaurant. facility will result in the creation of 50 to
.80 full and part-time jobs with an annual payroll of approximately
$250,000 and will generate approximately $100,000 in |ocal, state and
~ federal tax revenues.

7.- Wth regard to 10. V.S.A., $§1265(c)(7) "the discharge will not be unreason- :
ably destructive to the quality of .the receiving waters" theBoard.finds !
“that:

3. Stormmater is a generic term used to describe those waters created
by precipitation falling upon, and flow ng over, inpervious surfaces:

b. Some.of the pollutants and degrading characteristics in stormwater
¥ wastes are the result of precipitation falling through,; and being
i contani nated by pollution in the atnosphere.

c. Qher constituents comonly found in stormwater wastes are the result

" of its contact with pollutants found on inpervious surfaces. T hes e
i pol lutants may include, oil, grease, heavy metals, organic matter,

dei cing chem cal s and other substances.
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e. The specific constituents gnd concentration of the pollutants found
in stormwvater are unique tO the circumstances at any given site at
any given tinme.

f. . The so-called "first flusk" of stormuater runoff contains most of' :
t he pollutants contributed by contact with an inpervious surface. -‘

g. The first flush phenomenon occurs within the first 2 millimeters or B
0.08 inches ¢f precipitation. Subsequent stormwater i s essentially
of the same quality as the precipitation which creates the runoff.

h.. Stormmater wastes fromthe impervious surfaces at the applicant's
site are direct& by gravity flow to a series of dry wells |ocated |
on the perineter of the parking lot. :

The dry wells will isolate and treat the first 0.5 inches of runoff

in such a manner that no heavy netals or settleable solids fromthe
first flush will reach waters of the state. Sone of the suspended !
solids will also be removed from the treated stormater.

§. The stormwater in éxcess of the first 0.5 inches will be discharged
by overland flow into an existing drai nage swale.

Wth regard to 10 V.S A, §1265(c)(8) "the proposed discharge wll not

-violate any applicable provisions of state or federal |aws or regulations”

the Board finds that:

a. The Agency of Environmental Conservation provided notice of the
applicant's proposed discharge in accordance wth its applicable
regul ati ons.

b. The Agency of Environnental Conservation's Interim Stormwater Manage~
ment Policy-is nore restrictive than that found in nost and perhaps

any other state.

C. -The applicant's proposed method Of treatnent exceeds the requirenents
of the Agency of Environnental Conservation's Interim Stormwater
Managenent Policy and represents the state&of-the-art in stormwater
treatment.

The findings of fact as contained herein are categorized by the criteria
of 10 V.S. A, §1265(c) for organizational convenience only and are not!
intended to apply solely to the criteria cited.

Conclusions of Law

The specific characteristics Of stormwater wastes may vary to. such an'
extent that an affirmative determination that the proposed discharge would '
not reduce the quallty of the receiving waters bel ow their assigned
classification is precluded. Therefore, the applicant's discharge of

such wastes does not qualify for a "di scharge permit® under the provisions ;
of 10 V.S. A, §1263.
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i 2. The applicant has proposed a nethod of stormwater treatnent which conplies,;

with and in some respects is superior to the requirements of the Agency-

of Environnental Conservation's Interim Stormater Management Policy.

The Agency of Environmental Conservation hasassuned primary responsibilityi

for' conducting research in this area on behalf of the applicant and others

and is making a bona fide effort through research and other neans to

di scover a feasible and acceptable nethod of treatnent and di sposal.

3. The applicant needs pernmission to discharge stormvater wastes for a |
period of time until the on-going research by the Agency of Environmental
Conservation i S conpleted.’

4. The costs and other practical considerations .of di sposing of the vol ume of
stormwater Wastes whi ch m ght occur during major stormevents precludes

alternative neans of disposal.

5. The denial of a Tenporary Pollution Pernit would effectively prevent the

applicant from the devel opnent of its. property i n themanner contenplated i
wor ki ng an extreme ‘hardship on the applicant;

i~ 6+ The granting of a Tenporary Pollution Permt would provide |ocal enploynent

opportunities and would 'increase tax revenues thereby resulting in, sone
public benefit.

i 7. The proposed discharge will have little, if any, significant inpact on the

existing quality of the receiving waters.

8. The proposed discharge i S consistent with established state policy
regarding the management of stormwater wastes and will not violate any
applicable provisions of state or federal |aws and regulations.

9. The applicant's stormmater discharge treatment system satisfies the

criteria for a tenporary pollution pernit pursuant to 10 V.S. A, 81265.
O der

The.decision t0 issue Tenporary Pollution Permt No. 2-0116 for effect

i on June 15, 1982 is affirned.’

Done this 19th day of COctober 1982, at Woodstock, Vermont.

The Vernont Water Resources Board

Duncan F. Brown, ' <Chalrnan

/?M(/ T | 777/&{//)1,4:.\/ 10/2;L/82

Roderlc J. Maynes, Membe

/44/l VY, f&—\

William B&yd Davies, Member




atharine B. Rachlin, Member
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